0162S. 05C
SENATE COWM TTEE SUBSTI TUTE

FOR
HOUSE SUBSTI TUTE
FOR
HOUSE COMM TTEE SUBSTI TUTE
FOR
HOUSE BI LL NO 107
AN ACT
To repeal section 537.675, RSMb 2000, relating to
judicial and adm nistrative procedures, and to enact in

| ieu thereof seven new sections relating to the sane
subj ect .

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF M SSOURI
AS FOLLOWG:

Section A Section 537.675, RSMb 2000, is repeal ed and
seven new sections enacted in lieu thereof, to be known as
sections 537.675, 537.678, 537.681, 537.684, 537.687, 537.690 and
537.693, to read as follows:

537.675. 1. As used in sections 537.675 through 537.693,

the follow ng terns nean:

(1) "Annual clains", that period of tinme comencing on the

first day of January of every vear after Decenber 31, 2002, and

ending on the last day of that cal endar year;

(2) "Comm ssion", the |labor and industrial relations

conm Ssi on;

(3) "Division", the division of workers' conpensati on;

(4) "lInitial clainms period", that period commenci ng on the

August 28, 2001, and ending on Decenber 31, 2002;




(5) "Punitive damage final judgnent", an award for punitive

damages excluding interest that is no |l onger subject to review by

courts of this state or of the United States;

(6) "Unconpensated tort victin', a person who:

(a) |Is a party in a personal injury or wongful death

lawsuit; or is a tort victimwhose claimagainst the tortfeasor

has been settled for the policy limts of insurance covering the

liability of such tortfeasor and such policy limts are

i nadequate in light of the nature and extent of damages due to

the personal injury or wongful death;

(b) Unless described in paragraph (a) of this subdivision:

a. Has obtained a final nonetary judgnent in that | awsuit

described in paragraph (a) of this subdivision against a

tortfeasor for personal injuries, or wongful death in a case in

which all appeals are final

b. Has exercised due diligence in enforcing the judgnent;

and

c. Has not collected the full amount of the judgnent;

(c) |Is not a corporation, conpany, partnership or other

i ncorporated or unincorporated comercial entity;

(d) 1Is not any entity claimng a right of subrogation;

(e) Was not on house arrest and was not confined in any

federal, state, regional, county or nunicipal jail, prison or

other correctional facility at the tine he or she sustained

infjury fromthe tortfeasor;

(f) Has not pleaded quilty to or been found quilty of two

or nore felonies, where such two or nore felonies occurred within

ten vears of the occurrence of the tort in question, and where




either of such felonies involved a controll ed substance or an act

of viol ence; and

() |Is aresident of the state of M ssouri or sustained

personal injury or death by a tort which occurred in the state of

M ssouri .

2. There is created the "Tort Victins' Conpensation
Fund". Unexpended noneys in the fund shall not |apse at the end
of the bienniumas provided in section 33.080, RSM.

[2. Fifty percent of any final judgnment awardi ng punitive
damages after the deduction of attorneys' fees and expenses shal
be deened rendered in favor of the state of Mssouri. The
circuit clerks shall notify the attorney general of any final
j udgnment awardi ng punitive danages rendered in their
circuits. Wth respect to such fifty percent, the attorney
general shall collect upon such judgnent, and may execute or nake
settlenments with respect thereto as he deens appropriate for
deposit into the fund.]

3. Any party receiving a judgnent final for purposes of

appeal for punitive damages in any case filed in any division of

any circuit court of the state of Mssouri shall notify the

attorney general of the state of M ssouri of such award, except

for actions clainng inproper health care pursuant to chapter

538, RSMb. The state of Mssouri shall have a lien for deposit

into the tort victins' conpensation fund to the extent of fifty

percent of the punitive dannge final judgnent which shall attach

in any such case after deducting attorney's fees and

expenses. In each case, the attorney general shall serve a lien

notice by certified mail or reqgistered mail upon the party or




parti es against whomthe state has a claimfor collection of its

share of a punitive damage final judgnent. On a petition filed

by the state, the court, on witten notice to all interested

parties, shall adjudicate the rights of the parties and enforce

the lien. The lien shall not be satisfied out of any recovery

until the attorney's claimfor fees and expenses is paid. The

state can file its lien in all cases where punitive damages are

awar ded upon the entry of the judgnment final for purposes of

appeal . The state cannot enforce its lien until there is a

punitive damage final judgnent. Cases resolved by arbitration,

nedi ati on or conprom se settlenent prior to a punitive damage

final judgnent are exenpt fromthe provisions of this

section. Nothing in this section shall hinder or in any way

affect the right or ability of the parties to any claimor

| awsuit to conpronise or settle such claimor litigation on any

terns and at any tine the parties desire.

[3.] 4. The state of Mssouri shall have no interest in or
right to intervene at any stage of any judicial proceeding

[under] pursuant to this section, except to enforce its lien

rights as provided in subsection 3 of this section.

[4. No disbursenent shall be made fromthe tort victins'
conpensation fund until procedures for disbursenent are
establ i shed by further action of the general assenbly.]

5. There is hereby established in the state treasury the

"Legal Services for Low Il ncone People Fund", which shall consist

of twenty-six percent of all paynents received into the tort

victins' conpensation fund and all interest accruing on the

principal, regardl ess of source or designation including twenty-




six _percent of the npbney that upon the effective date of this act

is in the tort victins' conpensation fund. Mneys, funds or

paynents paid to the credit of the |legal services for |owincone

people fund shall, at |least as often as annually, upon

appropriation, be distributed to the | egal services organizations

in Mssouri which are recipients of federal Leqgal Services

Cor poration funding and shall be used for no other purpose than

as authorized pursuant to sections 537.675 to 537.693. The funds

so distributed shall be used by |l eqgal services organizations in

M ssouri solely to provide legal services to its |owincome

popul ation. Funds shall be allocated according to the nost

recent official census data fromthe Bureau of Census, United

States Departnent of Commerce for people in poverty residing in

M ssouri. Notw thstanding the provisions of section 33.080,

RSMb, any bal ance remaining in the legal services for |owincone

people fund at the end of any bienniumshall not be transferred

to general revenue, but shall remain in the fund and be

distributed in accordance with the provisions of this

section. Mneys in the tort victins' conpensation fund shall not

be used to pay any portion of a refund nandated by article X

section 18 of the constitution.

537.678. 1. Seventy-four percent of all paynents received

by the tort victins' conpensation fund regardl ess of source or

desi gnation shall, upon appropriation, be appropriated to the

division of workers' conpensation to assi st unconpensated tort

victinse and shall be used for no other purpose. Notw thstanding

t he provisions of section 33.080, RSMb, any bal ance remaining in

t he budget of the division of workers' conpensation for




conpensation of unconpensated tort victins shall not be

transferred to general revenue but shall renmmin in the

fund. NMbneys in the tort victins' conpensation fund shall not be

used to pay any portion of a refund mandated by article X

section 18 of the constitution.

2. The division of workers' conpensation shall, pursuant to

t he provisions of sections 537.678 to 537.693, have jurisdiction

to determ ne and award conpensation to or on behal f of

unconpensated tort victinse. The requirenent that the

unconpensated tort victimhas obtained a final judgnment nay be

wai ved by the division based upon the tortfeasor's bankruptcy,

inability to identify the tortfeasor or inability to obtain

service of process on the tortfeasor after naking a good faith

effort to do so or the claimagainst tortfeasor has been settled

for the insurance policy linmts available to cover the liability

of such tortfeasor and such policy limts are inadequate in |ight

of the injury suffered by the tort victim The division is not

required to award conpensation, nor is it required to award the

full anmpunt clained. The division shall base its award of

conpensati on upon i ndependent verification obtained during its

i nvesti gati on. In no case shall the anpunt paid to the

i ndi vi dual exceed the |l esser of either the net award granted by

the court or jury, or the anmount renmmnining in the tort victins'

conpensation fund, provided, however, that no award shall exceed

t hree hundred thousand doll ars.

3. dains shall be nade by filing an application for

conpensation with the division. The division shall furnish an

application formwhich shall include:




(1) The nane and address of the unconpensated tort victim

(2) If the claimant is not the unconpensated tort victim

t he nane and address of the claimant and relationship to the

victim the nane and address of any dependents of the victim and

the extent to which each is so dependent;

(3) The date and nature of the tort on which the

application for conpensation is based;

(4) The date and court in which a judgnent was rendered

agai nst the tortfeasor, including the judgnent amount specifying

nedi cal costs, if avail abl e. If no final judgnent was obtai ned

and the claimant i s requesting a waiver pursuant to subsection 2

of this section, the application shall include a statenment

establishing the basis for a waiver;

(5) The nature and extent of the injuries sustained by the

victim the nanes and addresses of those qiving nedical and

hospital treatnent to the victimand whether death resulted;

(6) The loss to the clainmant or a dependent resulting from

the injury or death;

(7)  The anmpunt of benefits, paynents or awards, if any,

payabl e from any source that the clai nmant or dependent has

received or for which the claimnt or dependent is eligible as a

result of the injury or death;

(8) Releases by the clainant authorizing any reports,

docunents and other information relating to the matters specified

pursuant to this section to be obtained by the division; and

(9) Any other information as the division deternmnes is

necessary.

4. |In addition to the application, the division nay require




that the claimant subnit materials substantiating the facts

stated in the application.

5. If the division finds that an applicati on does not

contain the required information or that the facts stated therein

have not been substantiated, it shall notify the claimant in

witing of the specific additional itens or infornmation or

materials required and that the claimant has thirty days fromthe

date of mailing in which to furnish those itens to the

division. Unless a claimnt requests and is granted an extension

of tine by the division, the division may reject, w thout

prejudice to refiling of another application for the sane nmatter,

the claimof the claimant for failure to file the additional

information or materials within the specified tine. Extensions

of tine to file such additional information shall be freely

gr ant ed.

6. The claimant may file an anended application or

addi ti onal substantiating nmaterials to correct inadvertent errors

or onissions at any tine before the division has conpleted its

consideration of the original application.

7. Any state or |local agency, including a prosecuting

attorney or | aw enforcenent agency, shall make avail abl e wi t hout

cost to the fund, all reports, files and other appropriate

infornmation that the division requests in order to make a

deternmnation that a claimant is eligible for an award pursuant

to sections 537.675 to 537.693.

8. Any notice required pursuant to sections 537.675 to

537.693, with the exception of the lien notice required by

subsection 3 of section 537.675, shall be sent by first class




nail, postage prepaid, to the party's |l ast known address or to

the | ast known address of the party's attorney or other | egal

representative.

537.681. 1. The follow ng persons shall be eliqgible for

conpensation pursuant to sections 537.675 to 537.693:

(1)  An unconpensated tort victim and

(2) In the case of the death of the unconpensated tort

victimas a direct result of the tort:

(a) The class of persons identified in subsection 1 of

section 537.080; and

(b) Any relative of the unconpensated tort victimwho

|l egal |y assunes the obligation for, or who has incurred nedical

or burial expenses as a direct result of the tort at issue.

2.  An unconpensated tort victimthat is found personally

liable on a cross-conplaint of tort, or found to have been

contributorily or conparatively neqgligent, shall only be eligible

to receive conpensation to the extent of the favorable net anmount

awarded by the judge or jury. No unconpensated tort victimor

other eliqgible claimnt shall be deni ed conpensation solely

because such person is a relative of the tortfeasor or was living

with the tortfeasor as a famly or household nenber at the tine

of the injury or death. The division, however, may award

conpensation to a victimor other eligible claimant only if the

di vision can reasonably determ ne that the tortfeasor wll

receive no substantial econom c benefit or unjust enrichnent from

t he conpensati on.

3. The division may wai ve the requirenents of paragraph (e)

of subdivision (5) of subsection 1 of section 537.675 if it




deternm nes that the interest of justice would be served by doing

SO.

4. In the case of an unconpensated tort victimor other

eligible claimant who is incarcerated as a result of a conviction

of a crine not related to the incident which is the basis for the

claimant's application:

(1) The division shall suspend all proceedi ngs and paynents

until such tinme as the unconpensated tort victimor other

eligible claimant is released fromincarceration

(2) The division shall notify the claimant at the tine the

proceedi ngs are suspended of the right to reactivate the claim

within six nonths of his or her release fromincarceration

(3) The unconpensated tort victimor other eligible

claimant may file an application to reqguest that the case be

reactivated not later than six nonths after the date he or she is

released fromincarceration. Failure to file such request within

the six-nmonth period shall serve as a bar to any recovery.

537.684. 1. A claimfor conpensation may be filed by a

person eligible for conpensation or, if the person is an

i ncapaci tated or disabled person, or a nmnor, by the person's

spouse, parent, conservator or quardi an.

2. A claimshall be filed not later than two vears after

t he judgnent upon which it is based becones final and all appeals

are final, except with regard to the initial clains period. | f

there is no judgnent, clains nust be filed within tinme limts

prescri bed pursuant to section 516.120, RSMb, except for cases

resulting in death, in which case clains nust be filed within

tine limts prescribed pursuant to section 537.100, except with
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regard to the initial clains period. Wth reqgard to the initial

claine period, any claimmy be filed that is based upon a

judgnent that is not expired or that is based upon a clai mnot

reduced to judgnent for a reason all owed by subsection 2 of

section 537.678, and which would not be barred by the applicable

statute of limtations if the tortfeasor could be served with

process or had not taken bankruptcy.

3. Each claimshall be filed in person or by mail. The

di vision shall investigate such claimprior to the openi ng of

formal proceedings. The director of the division shall assign an

adm nistrative |l aw judge, associate administrative | aw judge or

| egal advisor within the division to hear any claimfor

conpensation filed. The claimant shall be notified of the date

and tine of any hearing on the claim I n determ ni ng the anpunt

of conpensation for which a claimant is eligible, the division

shal | :

(1) Consider the facts stated on the application filed

pursuant to section 537.678;

(2) Obtain a copy of the final judgnent, if any, fromthe

appropriate court;

(3) Deternne the amount of the loss to the claimant, or

the victinms survivors or dependents; and

(4) 1f there is no final judgnent, determ ne the degree or

extent to which the victinms acts or conduct provoked, incited or

contributed to the injuries or death of the victim

4. The claimant may present evidence and testinmony on his

or her own behalf or nmmy retain counsel.

5. Prior to any hearing, the person filing a claimshal

11



submt reports, if available, fromall hospitals, physicians or

surgeons who treated or exanmned the victimfor the injury for

whi ch conpensation i s sought. I[f, in the opinion of the

division, an exam nation of the injured victimor a report on the

cause of death of the victimwuld be of material aid, the

division may appoint a duly qualified, inpartial physician to

nake an exami nation and report. A finding of the judge or jury

in the underlying case shall be considered as evidence.

6. Each and every paynent shall be exenpt from attachnent,

garni shnent _or _any other renedy available to creditors for the

collection of a debt, provided however, this section shall not in

any way affect the right of any attorney who represents or

represented any claimant to collect any fee or expenses to which

he or she is entitled.

7. Paynents of conpensation shall not be nade directly to

any person legally inconpetent to receive thembut shall be made

to the parent, quardian or conservator for the benefit of such

m nor, disabled or incapacitated person.

8. Paynent of all clains fromthe fund shall be nade on the

followi ng basis, to-wt:

(1) Wth regard to all clains that are nmade during the

initial clains period, the division shall detern ne the

agqgr egat ed anmount of all awards nmade on these clains. Such

deternm nation shall be made on or before June 30, 2003. If the

aggr egate value of the awards does not exceed the total anpunt of

noney in the fund, then the awards shall be paid in full on or

bef ore Sept enber 30, 2003; If the aggregate value of the awards

does exceed the total anpbunt of noney in the fund, then the

12



awards shall be paid on a prorata basis on or before Septenber

30, 2003.

(2) Wth regard to all clains that are nade after the

initial clains period, the division shall detern ne the agagreqate

anount of all awards made on those clains filed during an annual

clains period. Such deternination shall be nmade on or before the

30th day of June in the next succeeding vear. |If the aggregate

val ue of the awards does not exceed the total anpbunt of npney in

the fund, then the awards shall be paid in full on or before the

30th day of Septenber in the next succeedi ng vear. I f the

aggregate value of the awards does exceed the total anpunt of

noney in the fund, then the awards shall be paid on a prorata

basis on or before the 30th day of Septenber in the next

succeedi ng _vear.

9. If there are no funds available, then no claimshall be

paid until funds have accunulated in the tort victins'

conpensation fund and have been appropriated to the division for

paynent to unconpensated tort victinms. Wen sufficient funds

becone avail able for paynent of clains of unconpensated tort

victins, awards that have been detern ned but have not been paid

shall be paid in chronological order with the oldest paid first,

based upon the date on which the application was filed with the

division. Any award pursuant to this subsection that cannot be

paid due to a |l ack of funds appropriated for paynent of clains of

unconpensated tort victine shall not constitute a clai magai nst

the state.

10. In the event there are no funds avail able for paynent

of clains, then the division may suspend all action related to

13



valuing clainmns and granting awards until such tine as funds in

excess of one hundred thousand dollars have accunmul ated in the

tort victins' conpensation fund, at which tinme the division shal

resune its claimprocessing duties.

537.687. 1. Upon request by the division for verification

of injuries of victine, a nedical provider shall subnmt nedical

records and other information requested by the division. Any

costs to the claimant for obtaining and providing such

informati on may be subnmitted as part of the claim

2. Failure to submt the information as required by this

section shall be an infraction.

537.690. 1. Any of the parties to a decision of the

division on a claimheard under the provisions of sections

537.675 to 537.693 may, within thirty days follow ng the date of

notification or mailing of such decision, file a petition with

the | abor and industrial relations conm ssion to have the

decision reviewed by the comm ssion. The commi ssion may all ow or

deny a petition for review If a petition is allowed, the

conmi ssion may affirm reverse or set aside the decision of the

division on the basis of the evidence previously submtted in

such case or may take additional evidence or may remand the

matter to the division with directions. The conmmi ssi on shal

pronptly notify the parties of its decision and the reasons

t her ef or e.

2. Any petition for review filed pursuant to subsection 1

of this section shall be deened to be filed as of the date

endorsed by the United States Postal Service on the envel ope or

container in which such petition is received.
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3. Any party who is aggrieved by a final decision of the

commi ssion entered pursuant to the provisions of subsections 1

and 2 of this section may seek judicial reviewthereof by

appealing, within twenty days of a final decision to the

appel l ate court having jurisdiction in the area where the

appel | ant resi des. In such proceedings the attorney general, on

behal f of the tort victins' conpensation fund, shall defend the

deci sion of the conmmi ssion. The conmi ssion shall not be a party

in such actions.

537.693. 1. Paynent of any conpensati on pursuant to

sections 537.675 to 537.693 shall vest in the state of M ssouri a

ri ght of subrogation to the extent of such conpensation paid, to

any right or right of action of the clainant to recover paynents

with respect to which the conpensation has been paid and to

enforce the underlying judgnent against the tortfeasor. The

attorney general nay enforce the subrogation interest, and may

file suit to enforce that right of subrogation

2. The division shall have a lien on any conpensation

received by the claimant fromthe tortfeasor or the tortfeasor's

agent after paynent by the division to the claimant, in addition

to conpensation received pursuant to the provisions of sections

537.675 to 537.693, for injuries or death resulting fromthe

i nci dent upon which the claimis based. The clai mant shal

retain, as trustee for the division, so nmuch of the recovered

funds as necessary to reinburse the Mssouri tort victins'

conpensation fund to the extent that conpensation was paid to the

claimant fromthat fund.

3. If a clainant initiates any | egal proceeding to recover
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restitution or damages or enforce the underlying judgment rel ated

to the tort upon which the claimis based, or if the claimnt

enters into neqgotiations to receive any proceeds in settlenent or

a claimfor restitution or damages related to the tort, the

claimant shall qgive the division witten notice within fifteen

days of the filing of the action or entering into

negotiations. The division nay intervene in the proceeding of a

claimant to enforce its subrogation interest. If a clai mant

fails to give such witten notice to the division within the

stated tine period or prior to any attenpt by claimant to reach a

negoti ated settlenent of clains for recovery of damages rel ated

to the tort upon which the claimis based, the division's right

of subrogation to receive or recover funds fromclainmant, to the

extent that conmpensati on was awarded by the division, shall not

be reduced in any anmount or percentage by the costs incurred by

claimant attri butable to such | egal proceedi ngs or settl enent,

including, but not limted to, attorney's fees, investigative

costs or court costs:; however, if the claimnt provides witten

notice to the division as required in this section then the

subrogation interest of the division shall be reduced by a

percentage equal to the percentage that the attorney's fees and

expenses incurred by the claimant bears to the total recovery.

4. \Menever the division shall deemit necessary to

protect, nmanintain or enforce the division's right to subrogation

or to exercise any of its powers to carry out any of its duties

or responsibilities, the attorney general may initiate | eqgal

proceedi ngs or _intervene in | egal proceedings as the division's

| egal representative.
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5. The division is hereby granted authority to adopt rules

and requl ations, consistent with the provisions of sections

537.678 to 537.693, which rules and requl ati ons may govern

application for and distribution of those npbneys appropriated to

the division fromthe tort victins' conpensation fund.

6. Any rule or portion of a rule, as that termis defined

in section 536.010, RSMo, that is created under the authority

del egated in subsection 5 of this section shall becone effective

only if it conplies with and is subject to all of the provisions

of chapter 536, RSMo, and, if applicable, section 536.028,

RSMb. This section and chapter 536, RSMb, are nonseverabl e and

if any of the powers vested with the general assenbly pursuant to

chapter 536, RSMb, to review, to delay the effective date or to

di sapprove and annul a rule are subsequently held

unconstitutional, then the grant of rul enmaking authority and any

rul e proposed or adopted after Auqust 28, 2001, shall be invalid

and voi d.
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